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Introduction 
 
 This litigation may seem complicated, but the issue related to the Cadys 

Falls Water Quality Certification is straightforward. Water quality certifications, 

including those for existing dams, must comply with the water’s designated uses. 

The Agency of Natural Resources included conditions in the Water Quality 

Certification for Cadys Falls (“the Water Quality Certification”) that complied 

with the Lamoille River’s designated uses. The Environmental Division replaced 

the Agency’s conditions with conditions that do not meet designated uses. The 

flow requirements for Cadys Falls established by the Agency when it issued the 

Water Quality Certification must be restored for the Water Quality Certification 

to be legal.   

 

Argument 

I. The Water Quality Certification must require 100 cfs of flow in  
 the Cadys Falls bypass reach to meet the Lamoille River’s  
 designated uses and comply with the law. 
 
 Any water quality certification issued pursuant to Section 401 of the Clean 

Water Act, or state regulations implementing Section 401, must demonstrate that 

the activity meets the water’s designated uses. PUD No. 1 of Jefferson Cnty. v. 

Wash. Dep’t of Ecology, 511 U.S. 700, 715 (1994) (“under the literal terms of the 

[Clean Water Act], a project that does not comply with a designated use of the 

water does not comply with the applicable water quality standards.”). The 

Lamoille River’s designated uses at Cadys Falls include aquatic biota, wildlife, 
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and habitat. See PC 112. It is undisputed that the condition imposed by the 

Environmental Division—65.5 cfs flow in the bypass reach—will not meet the 

aquatic biota, wildlife, or habitat designated uses. PC 52 (“a flow of 65.5 cfs meets 

all relevant standards except for the aquatic biota, wildlife, and habitat use.”). 

Therefore, the Water Quality Certification, as modified by the Environmental 

Division, fails to comply with the law.   

 The Water Quality Certification must contain conditions that meet the 

Lamoille River’s aquatic biota, wildlife, and habitat designated uses. The 

condition the Agency of Natural Resources included when it issued the Water 

Quality Certification—100 cfs flow—will meet the aquatic biota, wildlife, and 

habitat designated uses. PC 51, 52 (A 100 cfs flow at Cadys Falls “would provide 

high quality aquatic habitat” to support the aquatic biota, wildlife and habitat 

designated uses.). Therefore, this Court should reinstate the 100 cfs flow 

requirement at Cadys Falls that the Agency of Natural Resources initially 

included in the Water Quality Certification.  

 
II. Existing dams are not entitled to “protection” from water quality  
 requirements. 
 
 According to the United States Supreme Court, Clean Water Act 

regulations “expressly require existing dams to be operated to attain designated 

uses.” PUD No 1 of Jefferson Cnty., 511 U.S. at 720; citing 40 C.F.R. § 

131.10(g)(4).  There is no balancing between the hydropower created by the 

existing dam and designated uses; dams must comply with designated uses. 
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 Vermont’s existing use regulations, by law, mirror the federal regulations.  

40 C.F.R. § 131.12 (b) (requiring state existing use regulations to be consistent 

with the federal regulation). Federal regulations define “existing uses” as those 

uses “actually attained in the water body on or after November 28, 1975….” 40 

C.F.R. § 131.3; Vermont’s regulation defines “existing uses” as a use that has 

“actually occurred” on or after November 28, 1875. VWQS § 1-01(B)(18). Both the 

federal and Vermont existing use regulations state that existing uses and water 

quality necessary to protect existing uses “shall be maintained and protected.” 40 

C.F.R. § 131.12(a)(1); see VWQS § 1-03(B)(1).  The federal and Vermont existing 

use regulations operate identically. 

 In the context of a water quality certification for a hydropower dam, the 

fact that the dam already exists does not trigger a balancing between the 

designated uses of the river and existing hydropower. The dam must be operated 

to comply with the designated uses. See PUD No. 1 of Jefferson Cnty., 511 U.S. at 

720.   

 This is consistent with the regulatory structure addressing existing uses.  

Existing uses become relevant as part of a state’s antidegradation policy, a policy 

to ensure that, during permitting actions, waters are not degraded. In any given 

waterbody, multiple uses may exist. These uses are not balanced against one 

another. Instead, the permitting agency looks to the highest use achieved and 

ensures that the water quality necessary to support that use is protected. See Ohio 

Valley Envtl. Coal. v. Horinko, 279 F. Supp. 2d 732, 751 (S.D. W. Va. 2003) (“The 
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EPA notes that Tier 1, which protects “existing uses,” “protects the highest use 

attained in the water body on or after November 28, 1975...”). 

  
III. Vermont Natural Resources Council and Vermont Council of  

Trout Unlimited raised and preserved the issue of the proper 
interpretation of Vermont’s antidegradation policy before the 
Environmental Division. 

 
At the heart of this litigation lies the question of the proper interpretation 

of Vermont’s antidegradation policy in relation to a Water Quality Certification 

for three dams. PC 39 (“The parties disagree as to whether the hydroelectric 

generation at the Morrisville Facility is an existing use pursuant to VWQS § 1-

03(B)(1)(d) and, therefore, subject to the protection of the Anti-Degradation 

Policy.”). To answer this question, this Court must first interpret the regulation in 

the context of relevant binding and persuasive authority, then apply that law to 

the facts of this case as presented by the parties before the Environmental 

Division. 

Morrisville Water and Light claims that Vermont Natural Resources 

Council and Vermont Council of Trout Unlimited have waived arguments related 

to the antidegradation issue by failing to preserve them before the Environmental 

Division. Specifically, Morrisville Water and Light takes issue that Vermont 

Natural Resources Council and Vermont Council of Trout Unlimited asserted 

Morrisville’s “interpretation was inconsistent with EPA’s interpretation of federal 

anti-degradation policy” but did not “expound upon” the argument.  Morrisville 

Brief at 19. Parties need not use identical recitations of legal arguments on 
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appeal, but need only put the court on notice of the substance of the issue. See 

Nelson v. Adams USA, Inc., 529 U.S. 460, 469 (2000) (“It is indeed the general 

rule that issues must be raised in lower courts in order to be preserved as 

potential grounds of decision in higher courts. But this principle does not 

demand the incantation of particular words; rather, it requires that the lower 

court be fairly put on notice as to the substance of the issue.”). 

Vermont Natural Resources Council, the Vermont Council of Trout 

Unlimited, and the Agency of Natural Resources have cited additional legal 

authority demonstrating why Morrisville’s antidegradation interpretation is 

incorrect beyond what they initially included in post-trial briefing. Specifically, 

Vermont Natural Resources Council and Vermont Council of Trout Unlimited 

cited an EPA opinion letter, EPA’s Water Quality Handbook, the Lamoille River 

Basin Plan, and EPA’s Economic Guidance as secondary sources providing 

persuasive authority to support legal argument that hydropower should not be 

considered an existing use for purposes of a hydropower facility’s water quality 

certification. See Christensen v. Harris Cnty., 529 U.S. 576, 587 (2000) 

(“Interpretations such as those in opinion letters—like interpretations contained 

in policy statements, agency manuals, and enforcement guidelines…” are 

“entitled to respect” under Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944), 

“but only to the extent that those interpretations have the ‘power to 

persuade….’”).  
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Legal authority need not be introduced into evidence during trial, nor is a 

party precluded from using legal authority on appeal that it has not cited in 

briefing below. Long v. L'Esperance, 166 Vt. 566, 572 n. 6 (1997) (“We have never 

held that a party is precluded from citing a case on appeal because it was not 

cited below.”).   

Vermont Natural Resources Council and Vermont Council of Trout 

Unlimited crafted arguments and explanations for this Court in response to the 

Environmental Division’s errors and to explain where the Environmental 

Division went wrong in its analysis. Precluding appellants from explaining how 

the lower court erred in its legal analysis would defeat the purpose of an appeal of 

legal issues.  

 Further, the cases Morrisville Water and Light cites in its brief 

demonstrate that parties waive an argument or issue when they completely fail to 

raise the issue or error below, not for explaining the issue differently on appeal. 

Morrisville Brief at 17-18; See Adams v. Adams 2005 VT 4 ¶ 15 (party failed to 

raise laches claim below); Duke v. Duke, 140 Vt. 543, 545 (1982) (party raised 

new argument on appeal that even though wife’s employment preceded the 

support decree, he reasonably relied on assumptions she was not employed); In 

re Entergy Nuclear Vt. Yankee, LLC, 2007 VT 103 ¶ 10 (party failed to raise right 

to evidentiary hearing below); In re White, 172 Vt. 335, 343 (2001) (party failed 

to present argument that inadvertent omissions of adjoining landowners was not 

a violation of board rule); State v. Ben-Mont Corp., 163 Vt. 53, 61 (1994) (mere 
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mention of fairness buried in unrelated statutory construction argument did not 

preserve a due process argument). As noted, Vermont Natural Resources Council 

and Vermont Council of Trout Unlimited clearly and consistently raised the issue 

of the proper interpretation of the Vermont antidegradation policy before the 

lower court. 

 Accordingly, the issue of the proper interpretation of Vermont’s 

antidegradation policy as it relates to the water quality certification for 

Morrisville Water and Light’s hydroelectric facilities is properly before this Court. 

This Court may rely on any legal arguments or legal authority provided by the 

parties or which the Court independently identifies in order to resolve this issue. 

See Elder v. Holloway, 510 U.S. 510, 516 (1994) (a court reviewing a question of 

law de novo should use its “full knowledge of its own [and other relevant] 

precedents.” (citing Davis v. Scherer, 468 U.S. 183, 192 (1984))). 

 

IV. The Clean Water Act allows states to add more stringent  
conditions to a water quality certification if state law  
is more protective of water quality than federal requirements. 
 
The Clean Water Act gives state agencies the authority to include 

additional conditions in a water quality certification that ensure compliance with 

“appropriate requirements of state law.” See 33 U.S.C. § 1341(d). This language 

reflects the Clean Water Act’s cooperative federalism approach of allowing states 

to be more protective of water quality than federal requirements. In re Entergy 

Nuclear Vt. Yankee Discharge Permit, 2009 VT 124 ¶ 46 (“Federal requirements 



 

8 

 

for the content of state water quality standards represent a floor; state standards 

may, therefore, be stricter.” 33 U.S.C. § 1370; 40 C.F.R. § 131.4(a)). States have 

used this authority to impose conditions beyond the minimum necessary to 

protect the water’s designated uses.  See Am. Rivers v. FERC, 129 F.3d 99 (2d Cir. 

1997). 

This discretionary authority granted to states in Section 401(d) of the Clean 

Water Act does not mandate that a state certification must include conditions to 

address every state authority arguably related to water quality. Nor does it allow 

any state to use a state requirement to skirt the federal requirement in Section 

401(a) that a water quality certification must comply with designated uses.  33 

U.S.C. § 1341(a) (specifying that a certification from the State that any such 

discharge will comply with the applicable provisions of Clean Water Act sections 

301, 302, 303, 306, and 307); 33 U.S.C. § 1313(c)(2)(A) (Section 301 mandates 

that states establish water quality standards that include designated uses.).   

Morrisville Water and Light is not suggesting that the Water Quality 

Certification should contain more stringent requirements beyond that necessary 

to comply with designated uses in order to meet more stringent state 

requirements protecting water quality. Instead, it is misinterpreting Section 

401(d) in an attempt to walk back conditions that were designed to protect water 

quality.     

Further, state agency guidance (the Streamflow Procedure), a general 

statement of policy (10 V.S.A. § 1421) and a requirement to create water resources 
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and shoreland use plans (10 V.S.A. § 1423) are inapplicable to the Court’s 

determination as to whether the Water Quality Certification is legal. Morrisville 

Water and Light’s attempt to introduce social and economic factors into the 

calculus is an attempt to weaken conditions, like flow below Cadys Falls, and 

therefore weaken water quality protections. This effort is contrary to the letter 

and spirit of the Clean Water Act and Vermont’s regulations implementing the 

Clean Water Act.   

Conclusion 

The Water Quality Certification, as modified by the Environmental 

Division, fails to meet the Lamoille River’s designated uses. It is therefore legally 

insufficient and must be replaced with a certification containing conditions that 

meet the Lamoille River’s designated uses. The original conditions the Agency of 

Natural Resources established in the Water Quality Certification, 100 cfs of flow 

in the bypass reach at Cadys Falls, meet the Lamoille River’s designated uses.  

Therefore, this Court should restore the Water Quality Certification’s 

requirement that Morrisville Water and Light maintain 100 cfs flow at Cady’s 

Falls.  
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