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INTRODUCTION 
 
 There are two controlling principles in this case.  First, under the Clean Water 

Act and Vermont’s water quality law, the highest level of water quality governs.  

Second, the Agency of Natural Resources is entitled to deference in its development 

of conditions to protect Vermont’s waters. 

As set forth in the Agency of Natural Resources’ opening brief and below, this 

Court should reject Appellees’ arguments to the contrary and uphold the conditions 

in the 401 Certification.  

ARGUMENT 
 

I. The flow conditions in the 401 Certification comply with 
Vermont’s Anti-Degradation Policy, and the Environmental 
Division erred when it misinterpreted and misapplied that Policy. 

 
Under the Clean Water Act and the Vermont Water Quality Standards (VWQS),  

conditions in 401 certifications must protect the level of water quality necessary to 

support a water’s highest and best use.  ANR Br. 15-29, Appendix (Dec. 3, 2018). 

Nevertheless, Morrisville Water & Light (MWL) urges the Court to uphold a 

flow condition at Cadys Falls that undisputedly does not meet the designated use of 

aquatic biota, wildlife, and aquatic habitat.  American Whitewater urges the Court 

to conclude that whitewater boaters are entitled to scheduled releases from the 

Green River Reservoir, advancing a legal theory that promotes preservation of uses 

over protection of water quality. 

The Court should decline Appellees’ invitations to misinterpret state and 

federal anti-degradation requirements. 
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A. ANR’s Clean Water Act arguments properly are before this 
Court.  

 
MWL maintains that the Agency of Natural Resources (ANR) may not make its 

Clean Water Act-related arguments, but offers no substantive counter argument.  

Compare MWL Br. 17-22 with ANR Br. 15-26.  In any event, ANR is entitled to 

argue that the Environmental Division’s interpretation and application of the Anti-

Degradation Policy is contrary to the Clean Water Act.   

The cases cited by MWL relate to parties’ failure to raise matters below.  See 

Adams v. Adams, 2005 VT 4, ¶ 15, 177 Vt. 448, 869 A.2d 124 (not clear that issue 

ever was presented to lower court); Duke v. Duke, 140 Vt. 543, 545 (1982), 442 A.2d 

460, 462 (“unconscionable advantage” basis for modifying divorce decree not raised 

below); In re Petition of Entergy Nuclear Vt. Yankee, LLC, 2007 VT 103, ¶ 10, 182 

Vt. 340, 939 A.2d 504 (issue that evidentiary hearing is required not raised below); 

State v. Ben-Mont Corp., 163 Vt. 53, 61 (1994), 652 A.2d 1004, 1009 (“mere mention 

of fairness” insufficient to preserve constitutional due process claim).  The cases do 

not require the same specificity of argument below as on appeal. 

Here, ANR’s Clean Water Act arguments are proper.  Interpreting Vermont’s 

Anti-Degradation Policy was a central issue below.  PC 39-43, 51-53, 55-59.  ANR 

argues for the same interpretation now, and continues to argue that a contrary 

interpretation would be inconsistent with the Act.  See, e.g., Tr. (04-09-2018), at 214 

(responding to Court’s questions on anti-degradation); ANR Post-Trial Br. 83-87 

(explaining “[t]he purpose of the antidegradation policy is to ensure that water 

quality does not degrade below the highest level achieved” and “‘the waterbody’s 
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highest degree of uses and the necessary levels of water quality actually achieved . . 

. will be maintained and protected consistent with the overall objective of the CWA 

[Clean Water Act] to restore and maintain the physical, chemical, and biological 

integrity of the nation’s waters’”) (citation omitted), 104 (“[t]he alternative 

interpretation would . . . undermine the purpose of the antidegradation policy and 

CWA and run counter to . . . EPA [United States Environmental Protection Agency] 

guidance”); see also, e.g., PC 148-150 (analyzing tiers of review under Anti-

Degradation Policy).1 

The Environmental Division had a “fair opportunity” to correctly interpret the 

Anti-Degradation Policy.  See Ben-Mont Corp., 163 Vt. at 61, 652 A.2d at 1009 (trial 

court needs “fair opportunity to rule” on issue).  In fact, in its Decision on Motions, 

the Environmental Division favorably cited EPA’s interpretation of anti-

degradation: 

The EPA has explained that the prohibition on removing existing uses 
is not intended to prevent removal of an existing use when doing so 
“would result in improving the condition of a waterbody, i.e., facilitate[] 
attainment of a use closer to those supported by minimally impacted 
conditions.”  For example, “if a state . . . stocks trout (a coldwater species) 
into a natural warmwater fishery, the existing use provision would not 
prevent removal of that stocked trout fishery use because a natural 
warm water fishery is closer to the minimally impacted condition.” 

 

                                                           
1  MWL also argues that ANR presented additional evidence on appeal.  MWL Br. 19.  
However, with the possible exception of EPA’s website, the documents MWL refers to are 
legal authorities, not evidence.  Regarding the website, it already is known that Vermont is 
a delegated Clean Water Act state.  See, e.g., In re Stormwater NPDES Petition, 2006 VT 
91, ¶ 2, 180 Vt. 261, 910 A.2d 824.  Regarding the Adler law review article, it is normal to 
reference law review articles.  See, e.g., State v. VanBuren, 2018 VT 95, ¶ 39, -- A.3d -- 
(citing law review article relied upon by State).  Regarding ANR’s Appendix, it is a visual 
depiction of a legal argument.  The other documents were cited by the Environmental 
Division.  PC 22 (Handbook); MWL SPC 25 (Keehner letter). 
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MWL SPC 25 (citations omitted).  See also ANR Br. 16-24 (arguing that water 

quality necessary to support water’s highest and best use—the fishable/swimmable 

use under minimally impacted conditions—must be protected); ANR Post-Trial Br. 

85-86 (similar). 

 The Court should consider ANR’s Clean Water Act arguments.2  See also ANR 

Resp. to MWL Objection to Amicus 1-5 (Dec. 24, 2018). 

B. American Whitewater misconstrues ANR’s anti-degradation 
arguments and misinterprets Vermont’s Anti-Degradation Policy 
as preserving existing uses independent of water quality. 

 
While consistently claiming that scheduled releases from the Green River 

Reservoir will not harm the designated use of aquatic biota, wildlife, and aquatic 

habitat, American Whitewater nevertheless advocates for the same erroneous 

interpretation of Vermont’s Anti-Degradation Policy as the Environmental Division 

adopted.  American Whitewater also misconstrues ANR’s arguments.  

 First, American Whitewater claims ANR misinterprets federal regulations to 

champion designated uses over existing uses (e.g., AW Br. 12, 17-21).  However, as 

stated in ANR’s opening brief, “the organizing principle is that the water quality 

necessary to support a water’s highest and best use must be protected.”  ANR Br. 

20; also id. at 15 (“The essence of the Clean Water Act’s water quality standards 

requirements is that the level of water quality necessary to support a water’s 

highest and best use must be achieved and maintained.  This means the most 

                                                           
2  This is especially true because state requirements must be at least as stringent as 
those provided by the Clean Water Act.  § 510, 33 U.S.C. § 1370; PUD No. 1 of Jefferson 
Cnty. v. Wash. Dep’t of Ecology, 511 U.S. 700, 705 (1994).   
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protective use, whether designated or existing, controls.”) (emphasis added), 20 (“A 

water’s highest existing use also must be maintained.”).  Also compare, e.g., AW Br. 

18 (claiming ANR cited 40 C.F.R. § 131.11(a)(1) for proposition that designated uses 

take precedence over existing uses) with ANR Br. 16-18 (citing 40 C.F.R.  

§ 131.11(a)(1) for proposition that water’s highest and best use must be protected).  

And higher uses are those supported by waters closer to minimally impacted, 

natural conditions.  E.g., ANR Br. 16-18; MWL SPC 25.    

Second, the heart of American Whitewater’s legal theory—like the 

Environmental Division’s—is that a permitting agency has an obligation to ensure 

the survival of an existing use through water allocations instead of water quality 

protection.  See, e.g., AW Br. 12-14 (“ANR’s argument that it need only protect 

existing uses that require a higher level of water quality than designated uses also 

run[s] counter to the CWA, federal regulations, and federal agency interpretation.”); 

17 (ANR may not “qualify the degree of protection due to existing uses”).  As 

previously explained, this is not how the Clean Water Act and Vermont’s Anti-

Degradation Policy work.  ANR Br. 15-29. 

Rather, to reiterate, the organizing principle is simple: an agency has an 

obligation to write certifications that will protect the level of water quality 

necessary to support a water’s highest and best use, and this means the level of 

water quality closer to natural conditions.  If this is done, then all uses requiring a 

lower level of water quality already are protected for purposes of anti-degradation 

and the Clean Water Act.  “Protected” and “supported” under the Act mean 
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providing sufficient water quality—not allocating water use rights to those who 

previously have used and would seek to continue to use state waters.   

Perhaps recognizing the validity of this tenet, American Whitewater argues in 

the alternative that whitewater boating requires higher water quantity and 

therefore higher water quality than other uses, thus higher water quantities must 

be provided for whitewater boating.  AW Br. 23.  There are two problems with this 

approach.   

First, higher water quantity does not necessarily equate to higher water quality.  

See, e.g., FF 143 (PC 17) (finding that rapid flow fluctuations caused by dam can 

have negative impacts on aquatic populations); Tr. (04-10-2018), at 36 (testifying 

that habitat is likely to decline over certain flow level).  Rather, the higher water 

quality most closely will resemble a water’s natural flow regime.  E.g., ANR Br. 16-

18; VWQS §§ 1-01(B)(30), (39), 3-01(C)(1)(c), 3-04(B)(4) (collectively, using 

minimally impacted waters with natural flow regime as baseline) (relevant excerpts 

reproduced in Addendum to ANR Br.); MWL SPC 25.  

Second, scheduled releases only would be required if they provided higher water 

quality than ANR’s conditions (that is, water closer to its natural flow regime), and 

if ANR’s conditions did not adequately support whitewater boating.  If not required, 

then scheduled releases only would be permissible if they did not interfere with full 

support of aquatic biota, wildlife, and aquatic habitat in the Green River.  As 

explained below, neither is the case here. 
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C. The Environmental Division did not find or conclude that 
scheduled releases would provide higher water quality than 
ANR’s flow conditions or support high quality aquatic habitat in 
the Green River. 

 
The prerequisites for requiring or allowing scheduled releases in the Green River  

have not been met.  First, the Environmental Division did not find or conclude that 

scheduled releases would provide higher water quality—a more natural flow 

regime—than ANR’s flow conditions.  PC 16, 55-59.  Rather, the Environmental 

Division took issue with ANR’s conditions because they “merely pass[] naturally 

occurring high flow” down the River.  PC 58; also PC 57 (noting when natural high 

flows are passed downstream under ANR’s conditions).  Therefore, scheduled 

releases are not required. 

Second, the Environmental Division did not find or conclude that scheduled 

releases would support high quality aquatic habitat in the Green River, instead only 

noting that for a time-shifted release (storing natural high flows and releasing them 

later) to be “proper,” it must account for various factors.  FF 137 (PC 16), PC 55-59.3  

Further, ANR presented testimony on, and the Environmental Division recognized, 

                                                           
3  While the Environmental Division reasoned that high quality aquatic habitat already 
was present in the River with respect to MWL’s proposed flow conditions (PC 63)—not 
scheduled releases—this rests upon a flawed interpretation of and method for assessing 
high quality aquatic habitat.  See ANR Br. 29-35; infra at 12-16.  Moreover, MWL 
acknowledged that its fish population study (Index of Biotic Integrity) could not be used to 
independently assess whether aquatic biota, wildlife, and aquatic habitat is supported.  Tr. 
(04-04-2018), at 44. 

Additionally, in this case, the Reservoir needs also are an important factor, and ANR’s 
conditions reflect a careful budgeting of water between the Reservoir and the River while 
protecting aquatic habitat within the realm of natural fluctuations.  See, e.g., PC 142-144; 
Tr. (04-09-2018), at 121-123.  
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the negative impacts high flow releases can cause.  See, e.g., ANR Br. 10; Tr. (04-09-

2018), at 138-139. 

On this point, American Whitewater cites to its testimony that high-flow events 

bring the Green River closer to its natural flow regime, thus scheduled releases can 

be made without adversely affecting water quality.  AW Br. 11.  However, the high 

flows referenced in the testimony were natural high flows (not scheduled releases), 

and American Whitewater posits only that scheduled releases “are arguably 

beneficial to the river.” AW Br. 11 n.2 (emphasis added); also Tr. (04-03-2018), at 78 

(testifying that scheduled release “potentially” could serve valuable function 

provided by natural high flows); Tr. (04-04-2018), at 58-65, 69-70 (discussing value 

of natural high flows); Tr. (04-09-2018), at 186 (testifying on value of natural high 

flows and potential for time-shifted release to meet water quality standards if five 

specified factors are met); Tr. (04-10-2018), at 104 (agreeing that variable flows 

provide valuable functions).   

American Whitewater also seems to argue that ANR had an obligation to prove 

scheduled releases would not support high quality aquatic habitat.  AW Br. 6 

(claiming lack of evidence “that would support curtailing whitewater activities”).  

However, the Clean Water Act and VWQS provide that 401 conditions must meet 

water quality standards—not that a proposed condition is presumed valid unless 

the issuing agency proves it inadequate.   

For these reasons, scheduled releases are not even permissible.  ANR’s 

conditions, in contrast, protect both high quality aquatic habitat and whitewater 
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boating, consistent with the natural flow regime.  ANR Br. 10-11, 13; see also PC 58 

(“Under both ANR’s conditions and MWL’s proposal, naturally occurring high flow 

events that are boatable will be passed downstream at various times throughout the 

year.”); PC 83 (Flow Duration Curve); FF 135 (PC 16) & Tr. (04-05-2018), at 10 

(under ANR’s conditions, natural high flows must be passed downstream from June 

1 to December 14 and after Reservoir refills in spring, and may be passed 

downstream in winter).   

D. ANR is entitled to deference in interpreting its Anti-Degradation 
Policy.  

 
Inconsistency with the Clean Water Act is only one reason to reverse the 

Environmental Division’s interpretation and application of the Anti-Degradation 

Policy.  Independently, the Environmental Division erred because it failed to afford 

proper deference to ANR’s interpretation of the Policy.  ANR Br. 26-29. 

MWL claims that ANR does not receive deference because ANR has not issued a 

declaratory ruling.  MWL Br. 20.  However, there is no requirement that ANR issue 

a declaratory ruling before receiving deference in interpreting its regulations.  See 

10 V.S.A. § 1252(f) (Secretary “may” issue declaratory ruling regarding water 

quality standards).  Rather, the standard is whether MWL has made a “‘clear and 

convincing showing’” that ANR should not receive substantial deference, e.g., by 

interpreting the Policy in a way that leads to “‘absurd consequences’” or 

demonstrates “‘compelling indications of error.’”  See In re ANR Permits in Lowell 

Mountain Wind Project, 2014 VT 50, ¶ 15, 196 Vt. 467, 98 A.3d 16 (citation 

omitted); In re Petition of Conservation Law Found., 2018 VT 42, ¶ 16, 188 A.3d 667 
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(citations omitted).  For the reasons explained herein and in ANR’s opening brief, 

MWL has not made that showing.  Instead, MWL’s interpretation would lead to 

absurd results—using state and federal statutes and regulations designed to protect 

water quality to, instead, require protection of uses that harm water quality.   

In turn, American Whitewater claims ANR’s interpretation of its Anti-

Degradation Policy is a “litigation position” and ANR has changed its position.  AW 

Br. 9, 21-22.4   However, ANR’s interpretation of its Anti-Degradation Policy has 

been consistent.  See, e.g., PC 149-150 (explaining Tier 1 review for flow-related 

impacts, and that flow conditions would meet VWQS); Tr. (04-09-2018), at 100 

(testifying that existing use is supported by “manag[ing waters] toward minimally 

impacted conditions”), 195 (testifying that “the way that you protect an existing use 

is in protecting the water quality that’s able to support that use”); ANR Post-Trial 

Br. 102-105 (explaining that 401 Certification conditions protect whitewater boating 

under Anti-Degradation Policy, which only requires additional protection for 

existing use if existing use requires more stringent water quality). 

                                                           
4  American Whitewater also states that “courts must not defer to an agency witness’s 
testimony” in de novo hearings, AW Br. 9, but this is inconsistent with Supreme Court 
precedent, ANR Br. 30.  The Environmental Division conducts a de novo “hearing,” where 
new evidence may be taken and the court generally defers to the agency.  See, e.g., 10 
V.S.A. § 8504(h); In re Korrow Real Estate, LLC Act 250 Permit Amendment Application, 
2018 VT 39, ¶¶ 20-21, 187 A.3d 1125.  In contrast, under de novo “review,” a court generally 
conducts a non-deferential review of the agency record below.  See State v. Madison, 163 Vt. 
360, 366-72 (1995), 658 A.2d 536, 541-44 (discussing difference between de novo review and 
de novo hearing). 
 In addition, the federal cases American Whitewater cites relate to agency 
interpretations of statutes, in particular where there was no rulemaking.  See AW Br. 7-8; 
United States v. Mead Corp., 533 U.S. 218, 229-31 (2001).  In contrast, here, ANR is 
interpreting its own regulations and would receive deference even if the federal cases 
applied because its interpretation is thorough, well-reasoned, consistent, and persuasive.  
See Mead, 533 U.S. at 228, 234-35. 
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Additionally, ANR’s interpretation conforms to the authorizing statute and 

ANR’s Anti-Degradation Implementation Procedure—both of which are pre-

litigation authorities.  See AW Br. 21-23.  The Implementation Procedure reflects 

ANR’s position that the Anti-Degradation Policy (and VWQS generally) require 

protection of a water’s highest and best use.  See ANR Interim Anti-Degradation 

Implementation Procedure VIII.F(4), at 18 (2010), https://bit.ly/2K1sg1O (“more 

stringent” water quality conditions required if necessary to protect existing use in 

addition to designated uses).  See also 10 V.S.A. § 1250 (statutory goal of 

“upgrad[ing] the quality of waters” and “reduc[ing] existing risks to water quality”); 

Huntington v. Dep’t of Soc. & Rehab. Servs., 139 Vt. 416, 419 (1981), 430 A.2d 460, 

462 (according “great weight” to agency interpretation of regulation where 

consistent with purpose of authorizing act). 

Further, ANR did consider whitewater boating and boating generally in the 401 

Certification, specifically with a concern for passing natural high flows downstream.  

PC 147; Tr. (04-09-2018), at 181-182.   

E. EPA did not approve the Environmental Division’s 
interpretation of Vermont’s Anti-Degradation Policy. 

 
MWL argues the Environmental Division’s interpretation of the Anti-

Degradation Policy cannot be mistaken because EPA has approved the VWQS.  

MWL Br. 21-22.  EPA’s approval of the VWQS does not operate as a pre-approval of 

the Environmental Division’s interpretation of those standards.  Instead, the 

interpretation espoused by the Environmental Division in its merits decision is 
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inconsistent with EPA’s regulations and guidance.  See ANR Br. 15-24; cf. MWL 

SPC 25. 

II. ANR’s interpretation of “high quality aquatic habitat” and 
development of flow conditions to protect high quality aquatic 
habitat are entitled to deference. 

 
Similar to ANR’s interpretation of the Anti-Degradation Policy, ANR’s 

interpretation of “high quality aquatic habitat” and development of conditions to 

protect that habitat are entitled to deference.  ANR Br. 29-35; see also In re CLF, 

2018 VT 42, ¶ 15 (“Out of respect for the expertise and informed judgement 

of agencies, and in recognition of this Court’s proper role in the separation of 

powers, we accord agency decisions substantial deference.”). 

MWL claims ANR was “irrational and unreasonable” because “it declined to 

follow its own written procedures for evaluating ‘high quality aquatic habitat’” and 

“chose rather to rely on one employee’s interpretation.”  MWL Br. 31.  MWL also 

claims “deprivation of due process.”  MWL Br. 30. 

A. ANR’s interpretation of “high quality aquatic habitat” is 
reasonable and consistent with regulatory and statutory goals. 

 
It was reasonable for ANR to interpret “high quality aquatic habitat” with 

respect to flow as requiring 80% of the maximum habitat observed for the most 

limiting species and life stage.  MWL suggests this interpretation is fatally flawed 

because it was based on Mr. Wentworth’s “own personal judgment.”  MWL Br. 27, 

28 (emphasis in original).5  But, one should expect an agency employee with 

                                                           
5  MWL also suggests ANR’s interpretation is not entitled to deference because it is not a 
formal “established practice,” citing Korrow.  MWL Br. 28.  However, Korrow did not hold 
that an agency interpretation is arbitrary unless it is an established practice; rather, being 
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expertise in “fisheries biology, instream flow analysis, and the assessment of 

hydroelectric facilities with respect to flow impacts on aquatic habitat and aquatic 

life” and more than 30 years of experience to use his judgment in assessing high 

quality aquatic habitat.  See Tr. (04-10-2018), at 6, 9, 13-14. 

Additionally, ANR’s protective interpretation of high quality aquatic habitat is 

consistent with the VWQS, which require protection of all life-cycle functions, and 

with Vermont’s statutory goal of improving water quality.  See VWQS § 3-04(B)(4); 

10 V.S.A. § 1250; Huntington, 139 Vt. at 419, 430 A.2d at 462.  Further, Mr. 

Wentworth’s judgment was sound.  ANR often has considered 80% of maximum 

habitat observed in assessing high quality aquatic habitat; and 80% is the level 

below which stress begins according to scientific literature.  ANR Br. 32-33.  The 

Environmental Division termed this “an interpretation of what might be reasonably 

representative of high quality aquatic habitat based on professional judgment.”  PC 

28.  

B. ANR followed the VWQS in developing flow conditions. 

ANR does not have a specific “procedure[] for evaluating ‘high quality aquatic 

habitat.’”  See MWL Br. 31.  Rather, the VWQS provide that, with respect to 

hydrology, “site-specific flow stud[ies]” are preferred, and Instream Flow 

Incremental Methodology (IFIM) is an acceptable method for determining 

                                                           
an established practice was a factor in determining whether the methodology at issue was 
arbitrarily applied.  See Korrow Real Estate, 2018 VT 39, ¶ 25 n.2.  See also In re Woodford 
Packers, Inc., 2003 VT 60, ¶¶ 15, 17, 175 Vt. 579, 830 A.2d 100 (upholding ANR 
determination where change in methodology and not written); ANR Br. 32 n.11 (noting 
there was no factual finding that ANR’s interpretation was not established practice and 
ANR presented testimony that it often looks to 80% standard). 
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streamflow requirements, along with other comparable methods.  VWQS § 3-

01(C)(2)(a).   

In this case, ANR relied on the site-specific flow studies conducted by MWL’s 

consulting firm, Gomez and Sullivan.  FF 25, 27, 63, 70, 139, 144 (PC 5, 9, 10, 16, 

18).  The studies’ scope and goals were agreed upon by MWL and ANR in advance.  

FF 23, 62, 138 (PC 5, 9, 16); Tr. (04-09-2018), at 89-91.  In particular, the studies 

were designed to determine the flows necessary to support aquatic habitat.  PC 120 

(for Morrisville facility, to “determine the flows necessary to provide . . . suitable 

habitat conditions for representative fish species”); PC 122 (for Cadys Falls facility, 

to “determine the bypass flow regime necessary to support and sustain healthy 

aquatic habitat for selected organisms”); PC 124 (for Green River facility, to 

“quantitatively assess the relationship between flow and aquatic habitat for 

selected target organisms so that the flows needed to provide suitable habitat 

conditions for representative fish species could be determined”).  

Rather than accept the results of these studies, MWL created a flow-energy 

model in 2017 to combine with the Gomez and Sullivan results, producing a time 

series analysis.  FF 29, 31, 71, 146 (PC 5, 10, 18); also ANR Br. 11.  While a time 

series analysis is not inherently problematic, ANR presented testimony that MWL’s 

use of it was.  ANR Br. 12.  This, too, is entitled to deference.  See VWQS § 3-

01(C)(2)(b) (giving discretion to ANR to require additional evidence from applicant if 
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ANR determines applicant’s methodology is unacceptable).6 

Regarding IFIM, ANR explained that IFIM is an “umbrella term” regarding a 

process for assessing flows.  Tr. (04-10-2018), at 7; see also MWL SPC 44 (1993 

Streamflow Procedure explaining that IFIM is “a problem-solving framework and 

set of comprehensive procedures for making decisions regarding stream flow”).  The 

Environmental Division specifically noted that the Gomez and Sullivan studies for 

Cadys Falls and the Green River evaluated flows using IFIM.  FF 65 (PC 9, 61).  

Further, the Environmental Division did not find, and MWL does not argue, that 

the Gomez and Sullivan studies upon which ANR relied, and the methods ANR 

used to determine acceptable flows based on those studies (most limiting habitat 

and dual flow analyses), would not be “comparable methods” under the VWQS for 

evaluating acceptable stream flows.  See VWQS § 3-01(C)(2)(a).   

Further, MWL’s use of an Index of Biotic Integrity (IBI) study for the Green 

River does not make ANR’s conditions—developed without an IBI—arbitrary.  As 

the Environmental Division found and MWL agreed, an IBI “does not directly 

address the impacts of flow.”  FF 153 (PC 19); Tr. (04-04-2018), at 22-23; see also 

MWL SPC 57 (explaining why biological assessment has “limited value” in setting 

permit conditions).     

In essence, an IBI does not assess whether aquatic communities would be 

healthier under a more natural flow regime—this is the purpose of flow studies, 

                                                           
6  In this case, MWL did not employ its time series method until after the 401 
Certification was issued and litigation had begun.  PC 1; FF 29, 71, 146, 152 (PC 5, 10, 18, 
19). 
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which, unlike IBIs, specifically are required by the hydrology criteria in the VWQS.  

ANR Br. 12-13; VWQS § 3-01(C)(2).  Thus, for example, while an IBI may document 

a self-sustaining fish population despite little to no spawning habitat at certain 

transects at certain flows, it does not show how healthy the population would be if 

more spawning habitat were available.  See MWL Br. 31; PC 184; Tr. (04-10-2018), 

at 85, 98.   

In sum, ANR’s development of flow conditions is consistent with the VWQS.   

C. MWL provides no authority for an alleged due process violation. 

MWL has provided no legal authority or argument for its assertion that ANR’s 

interpretation of high quality aquatic habitat is a “deprivation of due process.”  

MWL Br. 30.  To establish a constitutional violation, MWL would need to show  

(i) that it has a constitutionally protected right to use waters of the state for 

hydroelectric generation and that, either (ii) it was deprived of that right without 

adequate notice and opportunity (procedural), or the government action is so 

arbitrary as to have “no legitimate reason” and no “debatable grounds” 

(substantive).  See, e.g., Nelson v. Town of St. Johnsbury Selectbd., 2015 VT 5, ¶¶ 1, 

36, 37, 198 Vt. 277, 115 A.3d 423 (procedural); Southview Assocs., Ltd. v. Bongartz, 

980 F.2d 84, 101-05 (2d Cir. 1992) (Oakes, J.) (citations and internal quotation 

marks omitted), cited in OMYA, Inc. v. Town of Middlebury, 171 Vt. 532, 533 (2000), 

758 A.2d 777, 780 (substantive); see also RRI Realty Corp. v. Inc. Vill. of 

Southampton, 870 F.2d 911, 914-18 (2d Cir. 1989) (discussing development of 

substantive due process with respect to landowners and agency decisions, and 
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holding “the opportunity of the local agency to deny issuance [of the permit being 

sought] suffices to defeat the existence of a federally protected property interest”). 

III. The Environmental Division correctly upheld ANR’s winter 
drawdown condition of 1.5 feet. 

 
As with the flow conditions necessary to protect high quality aquatic habitat, 

ANR’s development of the winter drawdown condition for the Green River Reservoir 

is entitled to deference.  See, e.g., Korrow Real Estate, 2018 VT 39, ¶¶ 20-21. 

ANR conducted a littoral habitat assessment of the Reservoir.  FF 115 (PC 14).  

This involved sampling numerous sites within the Reservoir for substrate 

composition, aquatic plant cover, woody debris, embeddedness, odonate exuviae 

(dragonfly exoskeletons), and riparian habitat characteristics.  FF 115, 117 (PC 14).  

The results were compared with 54 samples from naturally occurring mesotrophic 

lakes, which served as comparable waterbodies—i.e., waterbodies with similar size 

and trophic status under minimally impacted conditions.  FF 116 (PC 14).  Among 

other things, the comparison showed the Reservoir had significantly less aquatic 

plant growth than the comparable waterbodies, despite having highly suitable areas 

for aquatic plant growth.  FF 118 (PC 14); Tr. (04-11-2018), at 34-35; Vt. Dep’t of 

Envtl. Conservation, Green River Reservoir Littoral Habitat Assessment 7-8 (Dec. 

23, 2015) (graphs summarizing results) (Exhibit G in record on appeal). 

Based on scientific literature and prior experience, ANR determined these 

impacts were consistent with water level fluctuations.7  FF 118 (PC 14); Tr. (04-11-

                                                           
7  MWL testified that the average drawdown over the past eight years was 3.7 feet.  FF 
99 (PC 13); Tr. (04-06-2018), at 12. 
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2018), at 35.  ANR’s condition—limiting the winter drawdown to 1.5 feet—protects 

from dewatering the littoral habitat where the substrate has the most potential to 

support aquatic plant growth, as well as reproductive and overwintering functions 

for biota and wildlife.  Tr. (04-11-2018), at 40-43.  It also is consistent with the 

Reservoir’s natural fluctuation.  FF 107, 109 (PC 13). 

MWL claims this condition is arbitrary because the littoral habitat study was 

not designed to assess the effects of winter drawdowns and it compared the 

Reservoir to naturally formed rather than manmade waterbodies.  MWL Br. 37-38.  

This misses the point because the VWQS do not distinguish between naturally 

occurring and non-naturally occurring waters.  See, e.g., VWQS §§ 3-01(B)(1)-(3) 

(same general criteria), (C)(3) (same water level fluctuation criteria); 1-01(B)(39) 

(defining  “reference condition” as “the range of chemical, physical, and biological 

characteristics of waters minimally affected by human influences,” including 

“attainable physical, chemical, and biological conditions” of similar water body 

types); FF 116 (PC 14) (explaining that reference sites for ANR study represented 

minimally impacted conditions with attributes potentially attainable in Green River 

Reservoir).   

Additionally, MWL does not take issue with the reliability of the actual data 

collected in the littoral habitat study.  MWL Br. 12, 37-38.  Finally, MWL admitted 

that proper studies have not been done to determine if MWL’s proposed drawdown 

of 6 feet would provide full support of aquatic biota, wildlife, and aquatic habitat.  

Tr. (04-06-2018), at 44.  MWL also admitted that it could not opine on whether its 
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proposed drawdown would be better than ANR’s condition of 1.5 feet.  Tr. (04-06-

2018), at 50.  Rather, MWL suggested a 6-foot drawdown would provide high 

quality aquatic habitat “for at least . . . what’s presently there . . . what’s currently 

living in the reservoir.”  Tr. (04-06-2018), at 29. 

As explained above, this is not the standard.  In contrast, ANR’s condition is 

reasonable and necessary to support vital littoral habitat for aquatic plant growth 

and overwintering and reproductive functions for wildlife and other biota. 

IV. 401 Certifications must include conditions to achieve water 
quality standards regardless of whether economic and social 
factors are considered. 

 
The Court does not need to address whether the Environmental Division should 

have considered economic and social factors in the 401 Certification.  This is 

because consideration of such factors could not trump or supplant the requirement 

that 401 conditions must meet water quality standards, and MWL has not 

presented an argument to the contrary.  See ANR Br. 2-3, 15-24; In re Amended 

Petition of UPC Vermont Wind, LLC, 2009 VT 19, ¶ 17, 185 Vt. 296, 969 A.2d 144 

(even where statute explicitly required “due consideration,” planning commission 

recommendations were “advisory rather than controlling”) (internal quotation 

marks and citations omitted).   

Rather, MWL only argues that economic and social factors should be considered 

pursuant to other requirements of state law, because states may impose conditions 

beyond those required to meet water quality standards.  MWL Br. 32-37.8  However, 

                                                           
8  As the Environmental Division ruled and ANR argued below, it is not appropriate to 
consider economic and social factors in setting conditions to meet water quality standards, 
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in the cases cited by MWL, states did not seek to impose conditions that would 

prevent attainment of water quality standards, for economic or social reasons or 

otherwise.  See S.D. Warren Co. v. Me. Bd. of Envtl. Prot., 547 U.S. 370, 386-87 

(2006) (upholding § 401 jurisdiction over hydroelectric dams and stating, “[s]tate 

certifications under § 401 are essential in the scheme to preserve state authority to 

address [a] broad range of pollution”); S.D. Warren Co. v. Bd. of Envtl. Prot., 868 

A.2d 210, 219-20 (Me. 2005) (noting purpose of water quality standards and 

upholding agency’s reopener and dissolved oxygen conditions, as well as bypass flow 

conditions made on case-by-case basis); American Rivers, Inc. v. FERC, 129 F.3d 99, 

102, 104 (2d Cir. 1997) (holding Federal Energy Regulatory Commission does not 

have authority to reject state conditions, noting but not discussing condition related 

to canoe portage, among others); Arnold Irrigation Dist. v. Dep’t of Envtl. Quality, 

717 P.2d 1274, 1279 (Or. App. 1986) (holding state may enforce water quality-

related laws through 401 certifications).   

 Further, the other “requirements of state law” that MWL cites in this case 

would not otherwise supplant the requirement to comply with water quality 

                                                           
absent Tier 2 review under the Anti-Degradation Policy, which does not apply here.  MWL 
SPC 13-19.  (And even then, the level of water quality necessary to protect the highest 
designated or existing use must be maintained.  ANR Br. 15-24, Appendix.)  Otherwise, 
neither § 401 of the Clean Water Act, Title 10 of the Vermont statutes, nor the VWQS 
authorize consideration of economic and social factors when setting conditions to achieve 
water quality standards.  See, e.g., In re Lamoille River Hydroelectric Project (CVPS) 
Section 401 Certification, Nos. WQ-94-03 & WQ-94-05, 1995 WL 17008416, at *1 (Vt. Water 
Res. Bd. Aug. 15, 1995) (excluding evidence relating to economic costs, energy issues, and 
non-water quality environmental effects because not “germane to determining whether the 
Project meets the [VWQS and water quality law]”); accord In re City of Attleboro, MA 
Wastewater Treatment Plant, NPDES Appeal No. 08-08, 2009 WL 5326324, at *25 (Envtl. 
App. Bd. Sept. 15, 2009) (“the legal standard is that cost and technological considerations 
are not factors in setting water quality-based effluent limits”).  
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standards.  MWL Br. 35-37.  The statutes are policy statements and broad planning 

directives that do not set standards for conditions in 401 certifications.  See 10 

V.S.A. § 1421 (stating policy regarding State’s role as trustee of navigable waters); 

id. § 1423(b) (providing guidelines for development of water resources plan, which 

must in any case be “based on the classification of waters” in Chapter 47, from 

where VWQS flow, see 10 V.S.A. § 1252(a), (e)).  

Similarly, the 1993 Streamflow Procedure does not require ANR to elevate 

economic or social considerations over the requirement to meet water quality 

standards.  First, it is not law.  See King v. Gorczyk, 2003 VT 34, ¶ 22, 175 Vt. 220, 

825 A.2d 16 (agency procedures lack “‘force or effect of a statute or . . . regulation’”) 

(citation omitted).  Next, it specifically provides that “[t]he foundation of state 

statutes protecting the natural flow of Vermont’s rivers and streams is that the 

natural flow should be protected and maintained in the public interest” and that 

“[h]igher or lower amounts of bypass flows shall be prescribed as a function of the 

uses and values to be restored or protected.”  MWL SPC 42, 46.  See also PC 116-

117, 139 (citing 1993 Streamflow Procedure and explaining that higher flows are 

needed to restore and protect designated uses in bypass reaches).  The VWQS are 

the floor.  Any balancing of uses under the 1993 Streamflow Procedure only could 

occur after water quality standards are met. 

Finally—and another reason the Court does not need to consider this issue—the 

Environmental Division did consider economic and social factors.  Despite having 

ruled in its Decision on Motions that the “ability to generate electricity” is a social 
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and economic concern, and that “state and federal water quality laws . . . do not 

authorize balancing water quality protection against economic and social 

considerations,” MWL SPC 16, 19, the Environmental Division considered economic 

and social factors when it adopted the flow condition for Cadys Falls. 

Acknowledging that a flow of 65.5 cfs would not provide high quality aquatic 

habitat, the Environmental Division nevertheless imposed this flow because it 

reflected a “reasonabl[e] balance” between energy generation and habitat.  FF 76 

(PC 10), PC 51-53.   

CONCLUSION 
 

The Agency of Natural Resources issued a 401 Certification with reasonable, 

science-based conditions designed to protect the Lamoille River, the Green River, 

and the Green River Reservoir.  In so doing, the Agency followed the requirements 

of the Clean Water Act and the Vermont Water Quality Standards, acting 

consistently with the policy goals of Congress and the Vermont legislature to restore 

and maintain the chemical, physical, and biological integrity of the state’s waters.   

The Court should reverse the Environmental Division and uphold the conditions 

in the 401 Certification. 

 
 
 
 
 
 
 
 
 
 





   

           

            

             

              

      

 
   

   




